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Platinex'v Kitchenuhmaykoosib Inninuwwug First Nation et al & The Queen
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JUSTICE RECEPTION

-2

P.B3715

Decision On Mation
M. Justice G. P, Smith

Background

[1]

‘On July 28,

2006 I issued an interim, interim injunction in favour of

Kitehenuhmasykoosib Inninuwug First Nation (“KI”) against the Plaintiff, Platinex Inc.

(“Platinex™). The order was conditional upon:
p

[2]

1.

Kl forthwith releasing to Platinex any property
removed by it or its representatives from Platinex’s
drilling camp located on Big Trout Lake and this
property being in reasonable condition falhng which
counsel may speak to me concernmg the issue of
damages;

KI immediately shall set up a consultation committee
charged with the responsibility of meeting with
representatives of Platinex and the Provincial Crown
with the objective of developing an agreement to allow
Platinex 1o conduct its iwo-phase drilling project at Big
Trout Lake but nol necessarily on land that may form
part of KI's Treaty Land Entitlement Clain.

decide whether to extend, rescind or modify my order.

The Matters before the Court Today

[3]

The return of this matter is scheduled before me on April 2-5, 2007. At that time I will

All of the matters before the court uday relale Lo the return of the injunction in April. The

court is asked to deoidc how that motion will proceed; what evidence will be relevant and

admissible; whether the Minister of Northern Development and Mines (the “Crown™) will

granted leave to be added as a party to the motion and on the motion by the Indcpendent First

Nation Alliance on February 8 and, if so, to define the limits of that participation.
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- The Motion to Add the Crown as a Party tv the Motion

[4]  The statmtory framework for adding a party as an intervenor or for moving to vary an

order although not a party named in the order is found in Rules 13.01, 13,02, 37.14 of the Rules

of Civil Procedure and in s, 109 of the Courts af Justice Act.
[5] Rule13.01:

(1) A person who is not a party to a proceeding may move for
leave to intervene as an added party if the person claims,

[6] an interest in the subject maller of the proceeding;

[7] that the person may be adversely affected by a
judgment in the proceeding; or

[8]  that there exists between the person and one or
more of the parties to the proceeding a question of law
or fact in common with one or more of the questions in
issue in the proceeding. -

(2) On the motion, the court shall consider whether the
imervention will unduly delay or prejudice the determination of the
rights of the parties 1o the proceeding and the court may add the
person as a party 1o the proceeding and may make such order as is
just.

(9]  Rule 13.02;

13.02 Any person may, with leave of a judge or at the invitation of
the presiding judge or master, and without becoming a part to the
proceeding, intervene as a friend of the court for the purpose of
rendering assistance to the court by way of argument,

[10] Rule 37.14:

Received Feb=02-07 01:64pm From= To= Page 004
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37.14 (1) Motion to set uside or vary — A party or other person

who,
(a) 1s affected by an order obtained on motion without notice;

(b) fails to appear on a motion through accident, mistake or
insufficient notice: or

(c)is affected by an order of a registrar,

may move to set aside or vary the order, by a notice of motion that
is served fonthwith after the order comes to the person’s attention
and names the first available hearing date that is at least three days
after service of the notice of motion.

) On motion under subrulc (1), the court may sct aside or
vary the order on such terms as are just.

[11] Section 109 of the Courts of Justice Act:

109(1) Notice of constitutional question - Notice of a
constitutional question shall be served on the Attm'ney General of
Cunuda und the Aunorney General of Ontario in the following
uuuumstd.nwb

1. The constitutional validity or constitutional
applicability of an Act of thc Parliament of Canada or
the Legislature, of a regulation or by-law madc undcr
such an Act or a rule of common law is in question.

2. A remedy is claimed under subsection 24(1) of the
Canadian Charter of Rights and Freedoms in relation
to an act or omission of the Government of Canada or
the Government of Ontario.

(4)  Right aof Attorneys General to be heard - Where the
Amntorney General of Canada or the Attorney General of Ontario is
entitled 10 notice under this section, he or she is entitled to adduce
evidence and make submissions to the court in respect of the
conslitulional question.

5) Right of the Attorneys General ro appeal - Where the
Attorney General of Canada or the Attorney General of Ontario
makes submissions under subsection (4), he or she shall be deemed
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to be a party (v the proceedings for the purpose of any appeal in
respect of the coustitulional questmn

[12]  Neither Platinex nor KI have joined the Crown as a party to thc main action either as a
party defendant to the main action or as a defendant in KI's counterclaim. KI has added the

* Crown as a third party and challenges the constitutionality and validity of Ontario's Mining Act.

[13] KI opposes the Crown’s motion for intervention and submits that all of the motion
material for the June hearing was served on the Crown and it is now too late to seek status in that
it has failed to move “forthwith” to set asidc'or vary the Jﬁly 28" order as required by Rule 37.14

of the Rules of Civil Procedure.

[14]  Iagree with that position and fimd that the Crown has not moved “forthwith” 1o set aside

or vary the order,

[15] KT’ s concern is that allowing the Crown to intervene now would be contrary to the

public interest in the finality of litigation and would be unfair to KI by allowing someone who

S ' P.BB/15

could have sought party status in the first instance to now have a second “kick af. the can™ after

having seen the detail and content of the July 28 order and reasons.

[16] As an alternative argument the Crown argues that it has met the criteria set out in Rule

13.01.

[17] The court has a wide discrction in matters where leave to intervene is requested. Any
time a court exercises its discretion there must be a carcful balancing of several factors including

the maintenance of the overall fairness of a proceeding.

Received Feb-02-07 01:54pm From- To-  Page 00C
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2

[18] I am satisfied that the Crown has met the tests set out in Rule 13.01. An order shall issue
adding the Crown as a party 10 the February 8 and April 2, 2007 motions. In my reasons -
delivered on July 28, 2006, I reviewed the nature of the special relationship hetween the Crown
and First Nations and need not repeat those comunents here, Clearly. because of that relationship, -
the Crown has an interest in the subjcct matters of this proceeding; niay be adversely aflfected by
a juclgmen_t in the proceeding; and there exists between the Crown and KI a qucstion of law in

common with one or more of the questions in issue in these proceedings.

- [19] I have considered whether the intervention of the Crown will unduly delay or prejudice
the rights of the partics cspccially those of KI. The Crown will be allowed o deliver alfidavit
material to respond to the motions and to conduct cross-examinations on any matcrial filed after
the June hearing but not before. In other words, the Crown must accept the court record as it

exists on June 22 and 23, 2006.

[20] It follows that the rights of KI and Platinex 1w respond (o any material filed by the Crown

are not in any way restricted.

The Evidence 10 he Admitted on and the Nature of the April Hearing

[21] There are a varicty of forms of injunctions. Generally, injunctions are oflen classificd
according to the time at which they are granted. Each form attcmpts to balance the applicant’s
immediate need for protection against the respondent’s right to a full hearing on the merits of the

case.

Recelved Feb-02-0T O1:54pm From= To- Page 00T
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[22] Tnjunctory relief is a remedy intended to avoid or prevent harm before a hearing on the
merits. In cases such as this one, where the harm has not occurred, the applicant sues guia timet

based upon a fear that, unless the injunction is granted, harm will occur.

" [23] The focus of the court in any form of injunctory relief is forward looking. It is called
upon to predict if harm will occur. In the case of quia timet inunctions the problem of
predictability is more acute in that the court is without the benefit of having actual evidénce_that

harm has ocecurred,

[24] In this casc an interim, interim couﬁitionﬂ order was granied on July 28, 2006 in favour
of KI. That order may be sccn as a form of a quia timet ii:jum:tiuu in that it conlains a temporal
component. In paragraph [139] of my Reasons I stafcd that the ordcr was expressly limited for a
perind of five months “afier which time the parties shall re-attend before me tod.iscusé the

continuation of this order and the issue of costs”.

[25] Factual situations are typically fluid. Circums‘tanc‘es evolve and change thrdughoui the
course of time. The fluidity of a case‘ can impact upon the court’s ability to pfedict f;hé likelihood
of future harm. The court must be satisfied that the evidence before it is sufficiently reliable and
static 10 that it has an enhanced confidence in predicting that harm will occi;r if injunctory relief

is not granted.

[26] This component, for lack of a bettcr description, can be referred to as the crystallization

of harm.

[27] In June 2006 when this matter was initially heard it was not passible to assess whether

the situation had sufficiently crystallized to predict with sufficient confidence 'that harm would

Received Feb~02~07 D1:54pm From- To- Pagze 008
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ocour to the intcrests of the applicant failing the grant of an injunction. For that reason the order

madc on July 28, 2006 was waude interim, interim and conditional. -

[28] An inteﬁﬁ, interim order is not the same ps the grant of an interlocutary order. Not vnly
is there a fundamental difference Witﬂ respect to its temporal nature but thcrc is a differcnce in
the degree of judicial scrutiny at the interlocutory stage as opposed to an interim stage. This |
factor was addressed by Arbour J. as she then was in Risi Stane Ltd. v. Omni Stone Corp. et al.!
when she stated: “However, in moving from the interim to the interlocutory stage on the
injunction, the applicant must, in my view, be met with a higher degree of scrutiny with respect

to this assertion of irreparable harm and his claim that the balance of convenience favours him®.

[29] The wording of my July order was purposely designéd to afiord appropriate protecti_on‘at
the time that the vrder was issued. As mentioned above, given the fluid nature of most situations,
the degree of remedial protection and the prcdiutﬁbility of future harm may vary ‘depending upon
the point in time that the case comes before the court, In other words i],wre are times when the

court must adopt a flexible and perhaps a crcativc approach commensurate with the sitwation al .

hand.

[30] To put this concept in the language of injuctory relief, the balancing of t_he risks to the
applicant and respondent and the assessment of irreparable harm and the balance of convenience

may vary depending upon the time at which the matter is heard.

! Risi Stone Led. v. Omni Stvne Corp. er al., (1989) C.P.R. (3d) 559 at p. S62..
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[31] The July order is conditional upon KI sefting up a consultation commiliee, My July

reasnns made reference on several occasions to the reciprocal duty that the Crown and First

Nations have to consult.

[32] It is important to re-state KI’s position on the development proposed by Platinex. KI is
not opposed to development but wishes to be fully consulted so that its interests are considered

and protected. In paragraphs 18 and 19 of my judgment I stated:

[18] Exhibit G 1o the affidavit of Chief Donny Morris is a copy
of the Resource Development Protocol developed by Kl. ‘L'hat
protocol states that its purpose is “10 describe the process for
consultation with Kichenuhmaykousib Inninuwug prior to and
during development activities on KI lands.™ (highlighting is mine)
[19]  As indicated in its development protocol, KI is not opposcd
to development on its traditional lands, but wishes to be a full
partner in any development and to be fully consulted at all times.
Whether any proposal for development will be accepted depends
on the merits of each proposal, and whether the development
respects KI's special connection to the land and its duty, under its
own law, to protect the land.

[33]1 Cunsullation is a mului-faceted concept. It serves many purposes including fostering the
principle of recunciliation, It also is relevam when a court considers the concepts of irreparable

harm and the balance of convenience, two of Ihe essential requirements for the grant of

injunctory relief.

'[34]1 In the Haida Nation case the Supreme Court of Canada made it clear that the process of
consultation invelves obligations of good faith on all parties. At pages 50-51 of that judgment the

court stated:

Received Feb=02-07 D01:54pm From- To- Page 010
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[36]

“At all stnges, good faith on both sides is required...Sharp dealing is not
permitted. However, there is no duty to agrce; rather, the commitment is to a
meaningful process of consultation. As for Aboriginal claimants, thcy must not

frustrate the Crown’s reasonable good faith attempts, nor should they take

unreasonable positions to thwart government from making decisions or acting in
cases where, despite meaningfu] consultation, agreement is not reached”.?

In paragraph 91 of my judgment I wrote:

[91] The duty to consult, however, goes beyond giving notice
and gathering and sharing information. To be meaningful, the
Crown must make good faith efforts to negotiate an agreement.
The duty 10 negotiate does not mean a duty to agree but rather
requires the Crown to possess a bona fide commitment to the
principle of reconciliation over litigation. The duty to consult does
nut give first Nations a veto-they must also make bona fide efforts
to find a resolution to the issues at hand.

In paragraphs 110, 111 and 112 1 commented on the relationship hetween the duty to

consult and the balance of convenience test as follows;

[37]

[110] A decision to grant an injunction to Platinex essentially
would make the duties owed by the Crown and third parties
meaningless and send a message to other resource development
companies that they can simply ignore Aboriginal concerns.

[11 1'] The grant of an injunction enhances the public interest by
making the consultation process meaningful and by compelling he
Crown to accept its fiduciary obligations and to act honourably.

[112] Ralancing the respective positions of the parties, I find that
the halance of convenience favours the granting of an injunction to

KI.

Clearly at the time that the initial motion was heard (June 22 and 23, 2006) consultation

with the Crown was minimal or non-existent at best. Platinex had unilaterally decided to

terminate discussion and to move in its drilling crew.

® Haida Nation v. British Columbia (Minister of Forests) (2004), 245 D.L.R. (4%) 33 at pp.5051 (8.C.C.).
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[38] In view of my dircction that consultation take place (he question arises as 10 whether the
risk of harm and balance of convenicnce that existed in June 2006 Iy changed. An applicant
may be refused an interlocutory injunction if there arc reasonable steps that could be tuken (o

- avoid the harm or to ensure that the harm is not irreparable

[39] The intent of my July 28 order was to temporarily preserve the status quo; to address
Platinex’s property concerns and; to promote further consuliation between the parties and the -
Crown in the hope that the concerns and interests of the respective parties including Platinex

could be reconciled by discussion and not by litigatioh.

[40] The duty to consull does not end upon the grant of an ex parte, interim or interlocutory
order. It is an ongoing duty and; for that reason, evidence as to nature and scope of what
consultation has taken placc since July 28 is relevant to whether my interim, inlerim order will

be extended, modified or varied.

| [41] The court will réquire the parties to fully report on the extent. to whi;:h the conditions of
my order have been satisfied. Compliance with and discussions conceming either condition
imposed in the July order were not intended to be privileged. As well. the evidence befo‘re- me
does not indicate that, at any time during the consultation process, it was made clear by any party

that communications were intended to be privileged.

3 Syntex Inc. v. Novopharm Ltd, (1991), 36 C.P.R. (3d) 129 (F.C.A.); leave 1o appeal to the S.C.C. refused 39 C.P.R.
@Bd)v, 137N.R. 391.

Received Feb=02-07 01:Edpm From= To= . Pags 012




FEB-@2-2087 14:86 JUSTICE RECEPTION
" Platinex-v Kitchetimhmaykoosib Inninywug First Nation et al & The Queen Decizion On Motion
Court File Nos: 06-0060 & 06-027] My, Justice G. P. Smith
-12-
Summary

[42] The court will hear and allow any and all evidence in April that is relevant to the issue of
whether an interlocutory injunction should be granted. The parties may file affidavit evidence

addressing this issue and conduct examinations on those affidavits if they so desire.

[43] The parties to the motion will be allowed to provide evidence of the consultation process,
~ For thar reason the affidavits of James Morelli as well as any other similar evidence will be

~admitted on the relurn of XI's motion.

[44] The motion by KI granting leave to admit cvidence regarding Platinex’s finances and
operation from June 22 to present and for an order that James Trusler producc that evidence and
re-attend for cross-examination is denied. This evidence is not relevant to the issues before the

court in April and in view of my dismissal of Platinex’s motion.

[45] Regarding the motion by Platinex to strike the affidavit of Philip Rouse who is a law
clerk with the firm representing the Plaintiff, this motion is adjourned to April 2, 2007 for further

argument.

[46] The Plaintiff has asked for an urder admitting evidence “relevant 10 substantiating KI's

request for full or substantial indemnity costs” on the June 2006 motions.

[47] Dispositions with respect to costs for all attendances including those in June will be

scheduled by the court following the April hearing.

[48] In view of the urgency to preserve the April motion dates, counsel are directed to

forthwith develop a timetable for the delivery of pleadings and examinations. In the event that
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counsel are unable Lo agree on a timetable they shall arrange to speak to me by teleconference to

A

The Hob, Mr. Justice G-, Smith

address this issuc and the courl will make whatever orders are necessary.

Released: February 2, 2007

Received Feb=02~07 D01:E4dpm From= To= Page 014



FEB-B2-20887 14:086 JUSTICE RECEPTION ' P.15715

it

COURT FILE NOS.: 06-0060 & 06-0271
DATE: 2007-02-02

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
PLATINEX INC.
Plaintift
- and -

KITCHENUHMAYKOOSIB INNINUWUG
FIRST NATION, DONNY MORRIS, JACK
MCKAY, CCECILIA BEGG, SAMUEL MCKAY,
JOHN CUTFEET, EVELYN QUEQUISH,
DARRYL SAINNAWAP, ENUS MCKAY, ENO
CHAPMAN, RANDY NANOKEESIC, JANE
DOE, JOHN DOE and PERSONS UNKNOWN,

’ Defendants

AND RY WAY OF COUNTERCLAIM:
Court File No: 06-0271

KITCHENUHMAYKOOSIB INNINUWUG
FIRST NATION, DONNY MORRIS. JACK
MCKAY, CECILIA BEGG, SAMUEL MCKAY.
JOHN CUTFEET, EVELYN QUEQUISH,
DARRYL SAINNAWAP, ENUS MCKAY, ENO
CHAPMAN, RANDY NANOKEESIC,
Plaintiffs by Counterclaim
- and -
PLATINEX INC. .
Defendants by Counterclaim
-and -
HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO,
Third Party

DECISION ON MOTION

Patrick Smith

Released: Fehmary 2, 2007

TOTAL P.15

Received Feb-02-07 01:54pm From= . - To- Page 015



